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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


48  CFR  Parts  1,  3,  7,  9, 10, 19, 29,  31, 
36,  47,  and  52 

[Federal  Acquisition  Circular  84-39] 

Federal  Acquisition  Regulation  (FAR); 
Miscellaneous  Amendments 

AGENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Final  rule. 


summary:  Federal  Acquisition  Circular 
(FAC)  84-39  amends  the  Federal 
Acquisition  Regulation  (FAR)  with 
respect  to  the  following:  Anti-Kickback 
Enforcement  Act  of  1986;  Acquisition 
Streamlining;  Walsh-Healey  Eligibility 
Determination;  Qualification 
Requirements;  Small  Business  Size 
Standards;  State  of  New  Mexico  Gross 
Receipts  and  Compensating  Tax; 
Severance  Pay;  Price  Negotiation  for 
Construction  Contracts;  and  F.O.B. 
Destination. 

EFFECTIVE  DATE:  October  3, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Margaret  A.  Willis,  FAR  Secretariat, 
Room  4041,  GS  Building,  Washington, 

DC  20405,  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Paperwork  Reduction  Act 

FAC  84-39,  Item  I 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  as  required  by  44 
U.S.C.  3501,  et  seq.,  under  OMB  Control 
No.  9000-0091. 

FAC  84-39,  Items  II,  III,  V,  VII,  VIII,  and 
IX 

The  Paperwork  Reduction  Act  (Pub.  L. 
96-511)  does  not  apply  because  these 
final  rules  do  not  impose  any  reporting 
or  recordkeeping  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501,  et  seq. 

FAC  84-39,  Item  IV 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  as  required  by  44 
U.S.C.  3501,  et  seq.,  under  OMB  Control 
No.  9000-0083.  Because  the  final  rule 


does  not  alter  the  collection 
requirements,  the  approval  number 
remains  valid. 

FAC  84-39,  Item  VI 

The  Paperwork  Reduction  Act  (Pub.  L. 
96-511)  does  not  apply  because  this  final 
rule  does  not  impose  any  reporting  or 
recordkeeping  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501,  et  seq.  The 
certifications  and  other  information 
specified  in  the  clause  at  52.229-10  are 
existing  requirements  under  New 
Mexico  State  law. 

B.  Regulatory  Flexibility  Act 

FAC  84-39,  Item  I 

The  interim  rule  published  in  the 
Federal  Register  on  February  27, 1987 
(52  FR  6120)  contained  an  Initial 
Regulatory  Flexibility  Analysis.  DoD, 
GSA,  and  NASA  certify  that  this  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.  A  Final 
Regulatory  Flexibility  Analysis  has  been 
prepared  and  is  on  file  in  the  FAR 
Secretariat.  The  Final  Analysis  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy,  Small  Business 
Administration. 

FAC  84-39,  Item  II 

DoD,  GSA,  and  NASA  certify  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.,  because  the  program  primarily 
involves  the  engineering  and  design  of 
systems  and  equipment  which  ordinarily 
is  not  accomplished  by  small  business. 

FAC  84-39,  Items  III,  V,  VIII,  and IX 

The  Regulatory  Flexibility  Act  (Pub.  L. 
96-354)  does  not  apply  because  each 
revision  is  not  a  “significant  revision”  as 
defined  in  FAR  1.501-1;  i.e.,  it  does  not 
alter  the  substantive  meaning  of  any 
coverage  in  the  FAR  having  a  significant 
cost  or  administrative  impact  on 
contractors  or  offerors,  or  a  significant 
effect  beyond  the  internal  operating 
procedures  of  the  issuing  agencies. 
Accordingly,  and  consistent  with  section 
1212  of  Pub.  L.  98-525  and  section  302  of 
Pub.  L.  98-577  pertaining  to  publication 
of  proposed  regulations  (as  implemented 
in  FAR  Subpart  1.5,  Agency  and  Public 
Participation),  solicitation  of  agency  and 
public  views  on  the  revisions  is  not 
required.  Since  such  solicitation  is  not 
required,  the  Regulatory  Flexibility  Act 
does  not  apply. 


FAC  84-39,  Item  IV 

The  interim  rule  published  in  the 
Federal  Register  on  August  30, 1985  (50 
FR  35474)  contained  an  Initial 
Regulatory  Flexibility  Analysis.  The 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.,  applies  to  this  final  rule  and  a 
Final  Regulatory  Flexibility  Analysis 
has  been  prepared  and  is  on  file  in  the 
FAR  Secretariat.  The  Final  Analysis  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy,  Small  Business 
Administration. 

FAC  84-39,  Item  VI 

DoD,  GSA,  and  NASA  certify  that  the 
final  rule  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  601,  et  seq., 
because  its  application  is  limited  to 
cost-reimbursement  contracts  of  a 
limited  number  of  agencies  performed 
within  a  single  state.  The  majority  of 
contracts  awarded  to  small  businesses 
are  fixed  price. 

FAC  84-39,  Item  VII 

DoD,  GSA,  and  NASA  certify  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  et  seq.)  because 
removal  of  the  last  sentence  of  section 
31.205— 6(g)(2)(i)  results  in  no  additional 
burden  to  any  business  and,  in  fact, 
eliminates  a  limitation  on  cost 
allowability.  Furthermore,  situations 
involving  dual  retirement  and  severance 
payments  have  not  been  frequently 
encountered. 

C.  Public  Comments 

FAC  84-39,  Item  I 

On  February  27, 1987,  Federal 
Acquisition  Circular  (FAC)  84-24  was 
published  in  the  Federal  Register  (52  FR 
6120)  as  an  interim  rule.  The  comments 
that  were  received  were  considered  by 
the  Civilian  Agency  Acquisition  Council 
and  the  Defense  Acquisition  Regulatory 
Council  in  the  development  of  this  final 
rule. 

FAC  84-39,  Item  II 

On  January  4, 1988,  a  proposed  rule 
was  published  in  the  Federal  Register 
(53  FR  100).  The  comments  that  were 
received  were  considered  by  the 
Civilian  Agency  Acquisition  Council 
and  the  Defense  Acquisition  Regulatory 
Council  in  the  development  of  this  final 
rule. 
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FAC  84-39.  Item  IV 

On  August  30, 1985,  FAC  84-11  was 
published  in  the  Federal  Register  (50  FR 
35474}  as  an  interim  rule  to  implement 
certain  provisions  of  Pub.  L.  98-525  and 
Pub.  L.  98-577.  Item  III  of  the  FAC 
implemented  those  provisions  of  the 
public  laws  related  to  “qualification 
requirements.”  After  reviewing  the 
public  comments  on  the  interim  rule  the 
Civilian  Agency  Acquisition  Council 
and  the  Defense  Acquisition  Regulatory 
Council  made  revisions  to  the  coverage. 
The  FAR  Councils  issued  for  public 
comment  on  February  9, 1987  (52  FR 
4082),  revisions  to  Parts  9  and  52  to 
modify  the  definition  of  “qualification 
requirement”  at  §  9.201  and  as  used  in 
the  clause  at  §  52.209-1,  as  well  as 
revisions  to  the  policy  in  §  9.202.  The 
FAR  Councils  have  considered  those 
public  comments  in  the  development  of 
this  final  rule. 

FAC  84-39,  Item  VI 

On  September  24, 1987,  a  proposed 
rule  was  published  in  the  Federal 
Register  (52  FR  35996)  soliciting  public 
comments  on  the  Regulatory  Flexibility 
Statement  that  there  did  not  appear  to 
be  a  significant  impact  on  a  substantial 
number  of  small  entities.  No  comments 
were  received  regarding  that  statement. 
No  commenters  expressed  opposition  to 
the  proposed  FAR  coverage.  One 
commenter’s  suggestion,  that  the  source 
of  the  definition  of  the  word  "services” 
used  in  the  coverage  be  placed  in  the 
coverage,  was  adopted. 

FAC  84-39,  Item  VII 

On  September  17, 1987,  a  proposed 
rule  was  published  in  the  Federal 
Register  (52  FR  35191)  recommending 
the  removal  of  the  last  sentence  of  FAR 
31.205— 6(g)(2)(i)  which  disallowed 
severance  payments  when  paid  in 
addition  to  early  or  normal  retirement 
payments.  The  comments  that  were 
received  were  considered  by  the 
Councils  in  the  development  of  this  final 
rule. 

List  of  Subjects  in  48  CFR  Parts  1,  3,  7,  9, 
10, 19,  29,  31,  36,  47,  and  52 

Government  procurement. 

Dated:  August  29, 1988. 

Harry  S.  Rosinski, 

Acting  Director,  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Unless  otherwise  specified,  all  Federal 
Acquisition  Regulation  (FAR)  and  other 


directive  material  contained  in  FAC 
84-39  is  effective  October  3, 1988. 
Eleanor  Spector, 

Deputy  Assistant  Secretary  of  Defense  for 
Procurement. 

)ohn  Alderson, 

Acting  Administrator,  GSA. 

August  22, 1988. 

S.J.  Evans, 

Assistant  Administrator  for  Procurement, 
NASA. 

Federal  Acquisition  Circular  (FAC)  84- 
39  amends  the  Federal  Acquisition 
Regulation  (FAR)  as  specified  below: 

Item  I — Anti-Kickback  Enforcement  Act 
of  1986 

FAR  3.502,  9.406-1,  and  52.203-7  are 
being  revised  to  implement  the  Anti- 
Kickback  Enforcement  Act  of  1986  (41 
U.S.C.  51-58).  The  Act  was  passed  to 
deter  subcontractors  from  making 
payments  and  contractors  from 
accepting  payments  for  the  purpose  of 
improperly  obtaining  or  rewarding 
favorable  treatment  in  connection  with 
a  prime  contract  or  a  subcontract 
relating  to  a  prime  contract.  The  Act 
requires  each  contracting  agency  to 
include  in  all  contracts  a  requirement 
that  the  contractor  shall  (a)  have  in 
place  and  follow  reasonable  procedures 
designed  to  prevent  and  detect 
violations  of  the  Act,  and  (b)  cooperate 
with  any  Federal  agency  investigating  a 
violation  of  the  Act. 

Item  II — Acquisition  Streamlining 
The  Civilian  Agency  Acquisition 
Council  and  the  Defense  Acquisition 
Regulatory  Council  have  approved 
changes  to  FAR  Parts  7  and  10  to 
institutionalize  the  implementation  of 
acquisition  streamlining. 

Item  III — Walsh-Healey  Eligibility 
Determination 

FAR  9.104-3(a)  is  being  revised  to 
eliminate  redundant  portions  of  text 
already  stated  in  FAR  22.608-2. 

Item  IV — Qualification  Requirements 

Federal  Acquisition  Circular  (FAC) 
84-11  was  issued  as  an  interim  rule  on 
August  30, 1985,  to  implement  certain 
provisions  of  Pub.  L.  98-525  and  Pub.  L. 
98-577  related  to  “qualification 
requirements”  and  imposed  new 
procedural  obligations  on  Federal 
agencies  before  they  could  require 
testing  or  other  quality  assurance 
demonstration  as  a  condition  to  award 
of  a  Government  contract. 

Public  comments  raised  two 
significant  problems.  First,  the  interim 
rule  appears  to  have  defined 
“qualification  requirements"  too 
broadly,  in  that  the  rule  appears  to 


imply  that  it  covers  industry 
specifications  and  restrictions  which  the 
Government  has  neither  approved  nor 
endorsed.  Second,  the  interim  rule  may 
have  applied  the  new  policies 
concerning  “qualification  requirements” 
too  narrowly,  in  that  the  rule  treats 
components  of  end  items  differently 
from  the  specific  supplies  or  services 
actually  purchased  on  a  Government 
prime  contract. 

As  a  result  of  these  comments,  a 
proposed  rule  was  issued  that  would 
modify  FAR  9.206-l(d)  and  the  clause  at 
52.209-1  to  require  that  any  qualification 
requirements  applicable  to  a  component 
be  met  before  award  of  a  prime 
contract,  whether  the  contractor  intends 
to  purchase  or  manufacture  the 
component.  The  proposed  rule  would 
have  deleted  the  clause  at  52.209-2  as  no 
longer  necessary. 

Having  considered  all  public 
comments  received  on  the  proposed 
rule,  the  FAR  Councils  have  developed 
this  final  rule  coverage.  Changes  have 
been  made  strictly  for  the  purpose  of 
clarification  and  involve  no  substantive 
changes.  They  are  as  follows: 

a.  The  first  sentence  of  subsection 
52.209-1  has  been  rewritten  to  clarify 
the  concept  that  a  product  or  service 
must  be  qualified  whether  it  will  be 
provided  by  the  contractor  or  a 
subcontractor.  FAR  9.207(a)(3)  is 
editorially  revised  to  reflect  removal  of 
the  clause  at  52.207-2. 

b.  FAR  9.202(a)(l)(ii)  is  changed  to 
indicate  that  the  testing  and  evaluation 
costs  referenced  are  those  of  a  potential 
offeror. 

Item  V — Small  Business  Size  Standards 

FAR  19.102  is  revised  to  incorporate 
changes  made  to  the  size  standards 
regulations  as  published  in  the  Federal 
Register  by  the  Small  Business 
Administration  on  May  25, 1988.  The 
modified  size  standard,  SIC  Code  4724, 
published  in  53  FR  18820  (FR  Doc.  88- 
11693)  applies  to  solicitations  issued  on 
or  after  June  24, 1988.  SIC  Code  8731  is 
effective  March  30, 1988,  by  issuance  of 
an  SBA  emergency  interim  rule  (53  FR 
10244).  Modified  size  standards.  SIC 
Codes  3339,  3569.  3996,  5735,  and  7361, 
published  in  53  FR  18821  (FR  Doc.  88- 
11694)  apply  to  solicitations  issued  on  or 
after  July  1, 1987. 

Item  VI — State  of  New  Mexico  Gross 
Receipts  and  Compensating  Tax 

Nine  Federal  agencies  have  entered 
into  separate  agreements  with  the 
Taxation  and  Revenue  Department  of 
the  State  of  New  Mexico  to  eliminate 
double  taxation  of  Government  cost- 
reimbursable  contractors  who  purchase 
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tangible  personal  property  to  be  used  in 
performing  services,  title  to  which 
passes  to  the  United  States  upon 
delivery  of  the  property  to  the  contractor 
by  the  vendor. 

The  agreement  is  effective  only  when 
the  clause  at  FAR  52.229-10,  State  of 
New  Mexico  Gross  Receipts  and 
Compensating  Tax,  is  included  in  each 
cost-reimbursement  contract  for  the 
following  Federal  agencies: 

United  States  Department  of  Agriculture 
United  States  Department  of  the  Air 
Force 

United  States  Department  of  the  Army 
United  States  Department  of  Energy 
United  States  Department  of  the  Interior 
United  States  Department  of  Labor 
United  States  Department  of  the  Navy 
United  States  General  Services 
Administration 

United  States  National  Aeronautics  and 
Space  Administration 
Failure  to  include  the  clause  in  each 
cost-reimbursement  contract  means  the 
Government  reimburses  the  contractor 
the  gross  receipts  tax  paid  to  a  vendor 
for  purchased  tangible  personal  property 
and  reimburses  the  contractor  for  its 
own  gross  receipts  tax  which  includes 
the  tax  already  paid  on  purchased 
property  (double  taxation). 

The  coverage  in  FAR  29.401-6 
encourages  other  agencies  which  expect 
to  enter  into  cost-reimbursement 
contracts  in  the  State  of  New  Mexico  to 
execute  similar  agreements  with  the 
New  Mexico  Taxation  and  Revenue 
Department. 

Item  VII — Severance  Pay 

FAR  31.205(g)(2)(i)  is  being  revised  to 
delete  the  provision  disallowing 
severance  payments  which  are  in 
addition  to  early  or  normal  retirement 
payments. 

Item  VIII — Price  Negotiation  for 
Construction  Contracts 

FAR  36.402(b)  is  being  revised  to 
clarify  when  certified  cost  or  pricing 
data  is  required  in  connection  with 
negotiated  construction  contracts. 

Item  IX — F.O.B.  Destination 

FAR  47.303  is  being  revised  to  remind 
contracting  activities  that  the  terms  and 
conditions  contained  in  FAR  Subpart 
47.3  are  applicable  to  fixed-price 
contracts,  and  are  only  to  be  used  as  a 
guide  for  cost-reimbursement  contracts. 
Therefore,  48  CFR  Parts  1,  3,  7, 9, 10, 19, 
29,  31,  36,  47,  and  52  are  amended  as  set 
forth  below. 

1.  The  authority  citation  for  48  CFR 
Parts  1,  3,  7,  9, 10. 19.  29,  31,  36,  47,  and 
52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C.  Ch. 
137;  and  42  U.S.C.  2473(c). 


PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

§  1.105  [Amended] 

2.  Section  1.105  is  amended  by  adding 
in  numerical  order,  two  FAR  segments 
and  corresponding  OMB  Control 
Numbers,  to  read  as  follows: 


FAR  segment 

OMB  Control 
No. 

. 

«  * 

•  * 

52.203-7.. 

’  . *  *  ** 

.  9000-0091 

52.209-1 .. 

•  • 

.  9000-0083 

PART  3— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

3.  Section  3.502-1  is  amended  by 
adding  in  alphabetical  order  the 
definition  “Prime  Contractor"  to  read  as 
follows: 

§  3.502-1  Definitions. 

***** 

“Prime  Contractor,”  as  used  in  this 
section,  means  a  person  who  has 
entered  into  a  prime  contract  with  the 
United  States. 

***** 

4.  Section  3.502-2  is  amended  by 
revising  paragraph  (i)(l)  to  read  as 
follows: 

§  3.502-2  General. 

***** 

(i)  *  *  * 

(1)  Have  in  place  and  follow 
reasonable  procedures  designed  to 
prevent  and  detect  violations  of  the  Act 
in  its  own  operations  and  direct 
business  relationships  (e.g.,  company 
ethics  rules  prohibiting  kickbacks  by 
employees,  agents,  or  subcontractors; 
education  programs  for  new  employees 
and  subcontractors,  explaining  policies 
against  kickbacks,  related  company 
procedures  and  the  consequences  of 
detection;  procedures  requiring 
subcontractors  to  certify  they  have  not 
paid  kickbacks;  procurement  procedures 
to  minimize  the  opportunity  for 
kickbacks;  audit  procedures  designed  to 
detect  kickbacks;  periodic  surveys  of 
subcontractors  to  elicit  information 
about  kickbacks;  procedures  to  report 
kickbacks  to  law  enforcement  officials; 
annual  declarations  by  employees  of 
gifts  or  gratuities  received  from 
subcontractors;  annual  employee 
declarations  that  they  have  violated  no 
company  ethics  rules;  personnel 
practices  that  document  unethical  or 
illegal  behavior  and  make  such 


information  available  to  prospective 
employers);  and 


PART  7— ACQUISITION  PLANNING 

5.  Section  7.101  is  amended  by  adding 
alphabetically  the  definition 
"Acquisition  streamlining"  to  read  as 
follows: 

§  7.101  Definitions. 

***** 

“Acquisition  streamlining,”  as  used  in 
this  subpart  means  any  effort  that 
results  in  more  efficient  and  effective 
use  of  resources  to  design  and  develop, 
or  produce  quality  systems.  This 
includes  ensuring  that  only  necessary 
and  cost-effective  requirements  are 
included,  at  the  most  appropriate  time  in 
the  acquisition  cycle,  in  solicitations  and 
resulting  contracts  for  the  design, 
development,  and  production  of  new 
systems,  or  for  modifications  to  existing 
systems  that  involve  redesign  of  systems 
or  subsystems. 

***** 

6.  Section  7.105  is  amended  by  adding 
paragraph  (a)(8)  to  read  as  follows: 

§  7.105  Contents  of  written  acquisition 
plans. 

***** 

(a)  *  *  * 

(8)  Acquisition  streamlining.  If 
specifically  designated  by  the  requiring 
agency  as  a  program  subject  to 
acquisition  streamlining,  discuss  plans 
and  procedures  to 

(i)  Encourage  industry  participation 
by  using  draft  solicitations, 
presolicitation  conferences,  and  other 
means  of  stimulating  industry 
involvement  during  design  and 
development  in  recommending  the  most 
appropriate  application  and  tailoring  of 
contract  requirements; 

(ii)  Select  and  tailor  only  the 
necessary  and  cost-effective 
requirements;  and 

(iii)  State  the  timeframe  for  identifying 
which  of  those  specifications  and 
standards,  originally  provided  for 
guidance  only,  shall  become  mandatory 
(see  10.002(c)). 

PART  9— CONTRACTOR 
QUALIFICATIONS 

7.  Section  9.104-3  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  9.104-3  Application  of  standards. 

(a)  Manufacturer  or  regular  dealer. 
See  22.608-2.) 

***** 
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8.  Section  9.201  is  amended  by 
revising  the  definition  “Qualification 
requirement"  to  read  as  follows: 

§  9.201  Definitions. 

***** 

“Qualification  requirement"  means  a 
Government  requirement  for  testing  or 
other  quality  assurance  demonstration 
that  must  be  completed  before  award  of 
a  contract. 

***** 

9.  Section  9.202  is  amended  by 
revising  paragraph  (a)(l)(ii)  to  read  as 
follows: 

§9.202  Policy. 

(a)  *  *  * 

(1)  *  *  * 

(ii)  Estimating  the  likely  costs  for 
testing  and  evaluation  which  will  be 
incurred  by  the  potential  offeror  to 
become  qualified;  and 
***** 

10.  Section  9.206-1  is  amended  by 
revising  paragraphs  (b),  (c),  and  (d)  to 
read  as  follows: 

9.206-1  General. 

***** 

(b)  Except  when  the  agency  head  or 
designee  determines  that  an  emergency 
exists,  whenever  an  agency  elects, 
whether  before  or  after  award,  not  to 
enforce  a  qualification  requirement 
which  it  established,  the  requirement 
may  not  thereafter  be  enforced  unless 
the  agency  complies  with  9.202(a). 

(c)  If  a  qualification  requirement 
applies,  the  contracting  officer  need 
consider  only  those  offers  identified  as 
meeting  the  requirement  or  included  on 
the  applicable  QPL,  QML,  or  QBL, 
unless  an  offeror  can  satisfactorily 
demonstrate  to  the  contracting  officer 
that  it  or  its  product  or  its  subcontractor 
or  its  product  can  meet  the  standards 
established  for  qualification  before  the 
date  specified  for  award. 

(d)  If  a  product  subject  to  a 
qualification  requirement  is  to  be 
acquired  as  a  component  of  an  end  item, 
the  contracting  officer  must  assure  that 
all  such  components  and  their 
qualification  requirements  are  properly 
identified  in  the  solicitation  since  the 
product  or  source  must  meet  the 
standards  specified  for  qualification 
before  award. 

*  *  *  *  * 

11.  Section  9.206-2  is  revised  to  read 
as  follows: 

9.206-2  Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.209-1,  Qualification 
Requirements,  in  solicitations  and 
contracts  when  the  acquisition  is  subject 
to  a  qualification  requirement. 


12.  Section  9.207  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

9.207  Changes  in  status  regarding 
qualification  requirements. 

(a)  *  *  * 

(3)  A  supplier  fails  to  request 
reevaluation  following  change  of 
location  or  ownership  of  the  plant  where 
the  product  which  met  the  qualification 
requirement  was  manufactured  (see  the 
clause  at  52.209-1,  Qualification 
Requirements); 


PART  10— SPECIFICATIONS, 
STANDARDS,  AND  OTHER  PURCHASE 
DESCRIPTIONS 

13.  Section  10.000  is  revised  to  read  as 
follows: 

10.000  Scope  of  part 

This  part  prescribes  policies  and 
procedures  for  using  specifications, 
standards,  and  other  purchase 
descriptions,  and  related  considerations 
of  acquisition  streamlining  (see  7.101). 

14.  Section  10.002  is  amended  by 
adding  paragraph  (c)  as  follows: 

10.002  Policy. 

***** 

(c)  Requiring  agencies,  for  programs 
which  they  have  designated  as  subject 
to  acquisition  streamlining,  should  apply 
specifications  standards,  and  related 
documents  initially  for  guidance  only, 
making  final  decisions  on  the 
application  and  tailoring  of  these 
documents  as  a  product  of  the  design 
and  development  process.  Requiring 
agencies  should  not  dictate  detailed 
design  solutions  prematurely.  The 
objective  of  acquisition  streamlining  is 
to  reduce  the  time  and  cost,  and  improve 
the  quality  of  systems  acquisitions,  by 
ensuring  that  contracts  contain  only 
those  necessary  specifications, 
standards,  and  related  documents  which 
have  been  tailored  for  application  at  the 
most  appropriate  time  in  the  system 
acquisition  cycle.  To  the  extent 
practicable,  contractors  should  be 
involved  in  recommending  application 
and  tailoring  of  such  specifications, 
standards,  and  related  documents  in  one 
phase  for  proposed  application  to  the 
succeeding  phase  of  the  acquisition 
cycle. 

PART  19— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

15.  Section  19.102  is  amended  in  the 
size  standards  tables  by  removing  in 
Group  17  SIC  Code  1799  Base  Housing 
Maintenance,  footnote  “16”  and 


inserting  in  its  place  footnote  “17";  by 
removing  in  Group  26,  SIC  Code  2661 
and  its  corresponding  description  and 
size;  by  revising  in  Group  33,  SIC  Code 
3339;  by  revising  in  Group  35,  SIC  Code 
3569;  by  removing  in  Group  39  SIC  Code 
3996,  the  size  “500"  and  inserting  in  its 
place  "750”;  by  removing  in  Group  44, 

SIC  Code  4459  and  its  corresponding 
description  and  size;  by  removing  in 
Group  47  SIC  Code  4724,  the  size  “$3.5” 
and  inserting  in  its  place  “$0.5”;  by 
removing  in  Group  49  SIC  Code  4911, 
footnote  “20”  and  inserting  in  its  place 
“21”;  by  removing  in  Group  57  SIC  Code 
5735,  the  size  “$4.5”  and  inserting  in  its 
place  "$3.5”;  by  adding  in  Division  I. 
following  the  word  “Services”,  the 
footnote  “16";  by  removing  in  Group  73 
SIC  Code  7361,  the  size  “$5.5”  and 
inserting  in  its  place  “$3.5”;  by  removing 
under  SIC  Code  7363,  the  description 
"Base  Maintenance"  and  corresponding 
size,  and  removing  a  duplication  of  SIC 
Code  7379  and  its  corresponding 
description  and  size;  by  removing  in 
Group  76  SIC  Code  7699,  the  footnote 
“17”  and  inserting  in  its  place  “18";  by 
removing  in  Group  87  SIC  Code  8731,  the 
footnote  “18”  and  inserting  in  its  place 
"19”;  by  removing  in  SIC  Code  8744 
footnote  “19"  and  adding  the  additional 
description  “Base  Maintenance  17”  and 
corresponding  size  “$l3.5";  by  removing 
in  footnote  “9”,  the  second  sentence;  by 
revising  footnotes  “10”  and  “19”;  by 
redesignating  the  existing  footnotes  “16" 
thru  “20”  as  “17"  thru  “21";  by  adding  a 
new  footnote  “16”;  by  removing  in 
footnote  “17”  SIC  Code  “7363”  and 
inserting  in  its  place  “8744”;  and  by 
revising  in  the  definition  “Base 
Maintenance”  the  fifth  sentence  to  read 
as  follows: 

19.102  Size  standards. 


3339  Primary  Smelting  and  Refining  of 
Nonferrous  Metals,  Except 
Copper  and  Aluminum .  750 

3569  General  Industrial  Machinery 

and  Equipment,  N.E.C ...................  500 

***** 

Footnotes. 


10  SIC  4724  and  6531:  As  measured  by  total 
revenues,  normally  consisting  primarily  of 
commissions  in  millions  of  dollars. 
***** 

16  For  all  industries  not  specifically  listed 
in  this  division,  the  size  standard  is  $3.5 
million. 

17  *  «  * 

“Base  Maintenance"  *  *  *  If  the  contract 
involves  the  use  of  special  trade  contractors 
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(plumbing,  painting,  plastering,  carpentering, 
etc.),  all  such  specialized  special  trade 
construction  activities  will  be  considered  a 
single  activity,  which  is  Base  Housing 
Maintenance.  *  *  * 

***** 

19  SIC-8731:  For  research  and  development 
contracts  requiring  the  delivery  of  a 
manufactured  product,  the  size  standard  to 
use  is  that  of  the  manufacturing  industry  in 
which  the  specific  products  are  classified. 

Research  and  Development,  as  defined  in 
the  SIC  Manual,  means  laboratory  or  other 
physical  research  and  development  on  a 
contract  or  fee  basis.  Research  and 
development  for  purposes  of  size 
determinations  does  not  include  the 
following:  Economic,  educational, 
engineering,  operations,  systems,  or  other 
nonphysical  research;  or  computer 
programming,  data  processing,  commercial 
and/or  medical  laboratory  testing. 

For  purposes  of  the  Small  Business 
Innovation  Research  (SBIR)  program  only,  a 
different  definition  has  been  established  by 
law.  See  Part  121.7  of  13  CFR. 

For  research  and  development  for  aircraft, 
a  size  standard  of  1,500  employees  shall 
apply. 

For  research  and  development  for  guided 
missiles  and  space  vehicles;  aircraft  engines; 
aircraft  parts;  guided  missiles  and  space 
vehicle  propulsion  units  and  propulsion  unit 
parts;  guided  missile  and  space  vehicle  parts 
and  auxiliary  equipment,  not  elsewhere 
classified,  a  size  standard  of  1,000  employees 
shall  apply.  Research  and  development  for 
guided  missiles  and  space  vehicles  includes 
evaluation  and  simulation  and  other  services 
requiring  thorough  knowledge  of  complete 
guided  missiles  and  space  craft. 
***** 

16.  Section  19.705-6  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

19.705-6  Postaward  responsibilities  of  the 
contracting  officer. 

***** 

(a)  Notifying  the  SBA  of  the  award  by 
sending  a  copy  of  the  award  document 
to  the  Assistant  Regional  Administrator 
for  Procurement  Assistance  in  the  SBA 
region  where  the  contract  will  be 
performed. 

(b)  Forwarding  a  copy  of  each  plan 
and  any  associated  approvals  to  the 
Assistant  Regional  Administrator  for 
Procurement  Assistance  in  the  SBA 
region  where  the  contractor’s 
headquarters  is  located,  if  any  company¬ 
wide  plans  were  received  from  offerors 
of  commercial  products. 
***** 

PART  29— TAXES 

17.  Section  29.401-6  is  added  to  read 
as  follows: 

29.401-6  New  Mexico  gross  receipts  and 
compensating  tax. 

(a)  Definition.  “Services,”  as  used  in 
this  subsection,  is  as  defined  in  the 
Gross  Receipts  and  Compensating  Tax 


Act  of  the  State  of  New  Mexico,  Sec.  7- 
9-3(k)  NM  SA 1978,  and  means  all 
activities  engaged  in  for  other  persons 
for  a  consideration,  which  activities 
involve  predominately  the  performance 
of  a  service  as  distinguished  from  selling 
or  leasing  property.  “Services”  includes 
activities  performed  by  a  person  for  its 
members  of  shareholders.  In 
determining  what  is  a  service,  the 
intended  use,  principal  objective  or 
ultimate  objective  of  the  contracting 
parties  shall  not  be  controlling. 

“Services”  also  includes  construction 
activities  and  all  tangible  personal 
property  that  will  become  an  ingredient 
or  component  part  of  a  construction 
project.  Such  tangible  personal  property 
retains  its  character  as  tangible  personal 
property  until  it  is  installed  as  an 
ingredient  or  component  part  of  a 
construction  project  in  New  Mexico. 
However,  sales  of  tangible  personal 
property  that  will  become  an  ingredient 
or  component  part  of  a  construction 
project  to  persons  engaged  in  the 
construction  business  are  sales  of 
tangible  personal  property. 

(b)  Contract  clause.  The  contracting 
officer  shall  insert  the  clause  at  52.229- 
10,  State  of  New  Mexico  Gross  Receipts 
and  Compensating  Tax,  in  solicitations 
and  contracts  issued  by  the  executive 
agencies  identified  in  paragraph  (c)  of 
this  subsection  when  all  three  of  the 
following  conditions  exist: 

(1)  The  contractor  will  be  performing  a 
cost-reimbursement  contract. 

(2)  The  contract  directs  or  authorizes 
the  contractor  to  acquire  tangible 
personal  property  as  a  direct  cost  under 
a  contract  and  title  to  such  property 
passes  directly  to  and  vests  in  the 
United  States  upon  delivery  of  the 
property  by  the  vendor. 

(3)  The  contract  will  be  for  services  to 
be  performed  in  whole  or  in  part  within 
the  State  of  New  Mexico. 

(c)  Participating  agencies.  (1)  The 
executive  agencies  listed  below  have 
entered  into  an  agreement  with  the  State 
of  New  Mexico  to  eliminate  the  double 
taxation  of  Government  cost- 
reimbursement  contracts  when 
contractors  and  their  subcontractors 
purchase  tangible  personal  property  to 
be  used  in  performing  services  in  whole 
or  in  part  in  the  State  of  New  Mexico 
and  for  which  title  to  such  property  will 
pass  to  the  United  States  upon  delivery 
of  the  property  to  the  contractor  and  its 
subcontractors  by  the  vendor.  Therefore, 
the  clause  applies  only  to  solicitations 
and  contracts  issued  by  the — 

United  States  Department  of 
Agriculture; 

United  States  Department  of  the  Air 
Force; 


United  States  Department  of  the  . 
United  States  Department  of  Energy: 
United  States  Departmert  of  the 
Interior; 

United  States  Department  of  Labor; 
United  States  Department  of  the  Navy; 
United  States  General  Services 
Administration;  and 
United  States  National  Aeronautics  and 
Space  Administration. 

(2)  Any  other  Federal  agency  which 
expects  to  award  cost-reimbursement 
contracts  to  be  performed  in  New 
Mexico  should  contact  the  New  Mexico 
Taxation  and  Revenue  Department  to 
execute  a  similar  agreement. 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

31.205-6  [Amended) 

18.  Section  31.205-6  is  amended  by 
removing  the  last  sentence  in  paragraph 
(g)(2)(i). 

PART  36— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

19.  Section  36.402  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

36.402  Price  negotiation. 

***** 

(b)  *  *  * 

(1)  When  the  submission  of  certified 
cost  or  pricing  data  is  not  required  (see 
15.804-2  and  15.804-3),  and  any  element 
of  a  proposal  differs  significantly  from 
the  Government  estimate,  the 
contracting  officer  should  request  the 
offeror  to  submit  cost  data  concerning 
that  element  (e.g.,  wage  rates  or  fringe 
benefits,  significant  materials, 
equipment  allowances,  and 
subcontractor  costs). 

PART  47— TRANSPORTATION 

20.  Section  47.303  is  revised  to  read  as 
follows: 

47.303  Standard  delivery  terms  and 
contract  clauses. 

Standard  delivery  terms  are  listed  in 
47.303-1  through  47.303-16  (but  see 
47.300  regarding  applicability  to  cost 
reimbursememt  contracts). 

PART  52-SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

21.  Section  52.203-7  is  amended  by 
removing  in  the  title  of  the  clause  the 
date  "(FEB  1987)"  and  inserting  in  its 
place  “(XXX 1988)”;  by  adding  in 
alphabetical  order  in  paragraph  (a)  of 
the  clause  the  definition  “Prime 
Contractor";  and  by  revising  paragraphs 

(c)(4)  and  (c)(5)  to  read  as  follows: 
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52.203-7  Anti-Kickback  Procedures. 

***** 

(a)  *  *  * 

"Prime  Contractor,”  as  used  in  this  clause, 
means  a  person  who  has  entered  into  a  prime 
contract  with  the  United  States. 
***** 

(c)  *  *  * 

(4)  The  Contracting  Officer  may  (i)  offset 
the  amount  of  the  kickback  against  any 
monies  owed  by  the  United  States  under  the 
prime  contract  and/or  (ii)  direct  that  the 
Prime  Contractor  withhold,  from  sums  owed 
a  subcontractor  under  the  prime  contract,  the 
amount  of  any  kickback.  TTie  Contracting 
Officer  may  order  the  monies  withheld  under 
subdivision  (c)(4)(ii)  of  this  clause  be  paid 
over  to  the  Government  unless  the 
Government  has  already  offset  those  monies 
under  subdivision  (c)(4)(i)  of  this  clause.  In 
either  case,  the  Prime  Contractor  shall  notify 
the  Contracting  Officer  when  the  monies  are 
withheld. 

(5)  The  Contractor  agrees  to  incorporate 
the  substance  of  this  clause,  including  this 
subparagraph  (c)(5)  but  excepting 
subparagraph  (c)(1),  in  all  subcontracts  under 
under  this  contract. 

22.  Section  52.209-1  is  revised  to  read 
as  follows: 

52.209-1  Qualification  Requirements. 

As  prescribed  in  9.206-2,  insert  the 
following  clause: 

QUALIFICATION  REQUIREMENTS  (XXX 
1988) 

(a)  Definition:  “Qualification  Requirement,” 
as  used  in  this  clause,  means  a  Government 
requirement  for  testing  or  other  quality 
assurance  demonstration  that  must  be 
completed  before  award. 

(b)  One  or  more  qualification  requirements 
apply  to  the  supplies  or  services  covered  by 
this  contract.  For  those  supplies  or  services 
requiring  qualification,  whether  the  covered 
product  or  service  is  an  end  item  under  this 
contract  or  simply  a  component  of  an  end 
item,  the  product,  manufacturer,  or  source 
must  have  demonstrated  that  it  meets  the 
standards  prescribed  for  qualification  before 
award  of  this  contract.  The  product, 
manufacturer,  or  source  must  be  qualified  at 
the  time  of  award  whether  or  not  the  name  of 
the  product,  manufacturer,  or  source  is 
actually  included  on  a  qualified  products  list, 
qualified  manufacturers  list,  or  qualified 
bidders  list.  Offerors  should  contact  the 
agency  activity  designated  below  to  obtain 
all  requirements  that  they  or  their  products  or 
services,  or  their  subcontractors  or  their 
products  or  services,  must  satisfy  to  become 
qualified  and  to  arrange  for  an  opportunity  to 
demonstrate  their  abilities  to  meet  the 
standards  specified  for  qualification. 

(Name)  - 

(Address)  - 

(c)  If  an  offeror,  manufacturer,  source, 
product  or  service  covered  by  a  qualification 
requirement  has  already  met  the  standards 
specified,  the  relevant  information  noted 
below  should  be  provided. 

Offeror’s  Name  - 

Manufacturer’s  Name - 

Source’s  Name - 

Item  Name  - 


Service  Identification - 

Test  Number - 

(to  the  extent  known) 

(d)  Even  though  a  product  or  service 
subject  to  a  qualification  requirement  is  not 
itself  an  end  item  under  this  contract,  the 
product,  manufacturer,  or  source  must 
nevertheless  be  qualified  at  the  time  of 
award  of  this  contract.  This  is  necessary 
whether  the  Contractor  or  a  subcontractor 
will  ultimately  provide  the  product  or  service 
in  question.  If,  after  award,  the  Contracting 
Officer  discovers  that  an  applicable 
qualification  requirement  was  not  in  fact  met 
at  the  time  of  award,  the  Contracting  Officer 
may  either  terminate  this  contract  for  default 
or  allow  performance  to  continue  if  adequate 
consideration  is  offered  and  the  action  is 
determined  to  be  otherwise  in  the 
Government’s  best  interests. 

(e)  If  an  offeror,  manufacturer,  source, 
product,  or  service  has  met  the  qualification 
requirement  but  is  not  yet  on  a  qualified 
products  list,  qualified  manufacturers  list,  or 
qualified  bidders  list,  the  offeror  shall  submit 
evidence  of  qualification  with  its  offer  in 
order  to  receive  consideration.  If  this  is  a 
sealed  bid  acquisition  and  the  product, 
manufacturer,  or  offeror  ihat  is  already 
qualified  or  is  to  be  qualified  before  award  is 
not  identified,  either  above  or  elsewhere  in 
the  bid,  the  Contracting  Officer  shall  reject 
the  bid.  Unless  determined  to  be  in  the 
Government's  interests,  this  acquisition  will 
not  be  delayed  in  order  to  provide  an  offeror 
with  an  opportunity  to  meet  the  standards 
specified  for  qualification. 

(f)  Any  change  in  location  or  ownership  of 
the  plant  where  a  previously  qualified 
product  or  service  was  manufactured  or 
performed  requires  reevaluation  of  the 
qualification.  Similarly,  any  change  in 
location  or  ownership  of  a  previously 
qualified  manufacturer  or  source  requires 
reevaluation  of  the  qualification.  The 
reevaluation  must  be  accomplished  before 
the  date  of  award. 

(End  of  clause.) 

52.209-2  [Reserved] 

23.  Section  52.209-2  is  removed  and 
reserved. 

24.  Section  52.229-10  is  added  to  read 
as  follows: 

52.229-10  State  of  New  Mexico  Gross 
Receipts  and  Compensating  Tax. 

As  prescribed  in  29.401-6(b),  insert  the 
following  clause: 

STATE  OF  NEW  MEXICO  GROSS 
RECEIPTS  AND  COMPENSATING  TAX 
(XXX  1988) 

(a)  Within  thirty  (30)  days  after  award  of 
this  contract,  the  Contractor  shall  advise  the 
State  of  New  Mexico  of  this  contract  by 
registering  with  the  State  of  New  Mexico, 
Taxation  and  Revenue  Department,  Revenue 
Division,  pursuant  to  the  Tax  Administration 
Act  of  the  State  of  New  Mexico  and  shall 
identify  the  contract  number. 

(b)  The  Contractor  shall  pay  the  New 
Mexico  gross  receipts  taxes,  pursuant  to  the 
Cross  Receipts  and  Compensating  Tax  Act  of 
New  Mexico,  assessed  against  the  contract 
fee  and  costs  paid  for  performance  of  this 
contract,  or  of  any  part  or  portion  thereof, 


within  the  State  of  New  Mexico.  The 
allowability  of  any  gross  receipts  taxes  or 
local  option  taxes  lawfully  paid  to  the  State 
of  New  Mexico  by  the  Contractor  or  its 
subcontractors  will  be  determined  in 
accordance  with  the  Allowable  Cost  and 
Payment  clause  of  this  contract  except  as 
provided  in  paragraph  (d)  of  this  clause. 

(c)  The  Contractor  shall  submit 
applications  for  Nontaxable  Transaction 
Certificates,  Form  CSR-3C,  to  the  State  of 
New  Mexico  Taxation  and  Revenue 
Department,  Revenue  Division,  P.O.  Box  630, 
Santa  Fe,  New  Mexico  87509.  When  the  Type 
15  Nontaxable  Transaction  Certificate  is 
issued  by  the  Revenue  Division,  the 
Contractor  shall  use  these  certificates  strictly 
in  accordance  with  this  contract,  and  the 

agreement  between  the  (* - )  and  the 

New  Mexico  Taxation  and  Revenue 
Department. 

(d)  The  Contractor  shall  provide  Type  15 
Nontaxable  Transaction  Certificates  to  each 
vendor  in  New  Mexico  selling  tangible 
personal  property  to  the  Contractor  for  use  in 
the  performance  of  this  contract  Failure  to 
provide  a  Type  15  Nontaxable  Transaction 
Certificate  to  vendors  will  result  in  the 
vendor's  liability  for  the  gross  receipt  taxes 
and  those  taxes,  which  are  then  passed  on  to 
the  Contractor,  shall  not  be  reimbursable  as 
an  allowable  cost  by  the  Government. 

(e)  The  Contractor  shall  pay  the  New 
Mexico  compensating  user  tax  for  any 
tangible  personal  property  which  is 
purchased  pursuant  to  a  Nontaxable 
Transaction  Certificate  if  such  property  is  not 
used  for  Federal  purposes. 

(f)  Out-of-state  purchase  of  tangible 
personal  property  by  the  Contractor  which 
would  be  otherwise  subject  to  compensation 
tax  shall  be  governed  by  the  principles  of  this 
clause.  Accordingly,  compensating  tax  shall 
be  due  from  the  contractor  only  if  such 
property  is  not  used  for  Federal  purposes. 

(g)  The  (* - )  may  receive  information 

regarding  the  Contractor  from  the  Revenue 
Division  of  the  New  Mexico  Taxation  and 
Revenue  Department  and,  at  the  discretion  of 

the  (* - ),  may  participate  in  any  matters 

or  proceedings  pertaining  to  this  clause  or  the 
above-mentioned  agreement.  This  shall  not 
preclude  the  Contractor  from  having  its  own 
representative  nor  does  it  obligate  the 

(* - )  to  represent  its  Contractor. 

(h)  The  Contractor  agrees  to  insert  the 
substance  of  this  clause,  including  this 
paragraph  (h),  in  each  subcontract  which 
meets  the  criteria  in  29.401-6(b)  (1)  through 
(3)  of  the  Federal  Acquisition  Regulation,  48 
CFR  Part  29. 

(i)  Paragraphs  (a)  through  (h)  of  this  clause 
shall  be  null  and  void  should  the  Agreement 
referred  to  in  paragraph  (c)  of  this  clause  be 
terminated:  provided,  however,  that  such 
termination  shall  not  nullify  obligations 
already  incurred  prior  to  the  date  of 
termination. 

(End  of  clause.) 

(‘Insert  appropriate  agency  name  in 
blanks.) 
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